U.S. Department of Justice

Steven K. Mullins
United States Attorney
District of South Dakota

Post Office Box 3303 (605)330-4400
Sioux Falls, South Dakota 57101-3303 FAX:(605)330-4405

March 29, 2006

To:  Bankruptcy Practitioners
State Bar of South Dakota

Re:  Reaffirming Farm Service Agency Contracts and Claims
Dear Counselors:

In many cases, a farmer needs government program payments in order to make their farming
operation feasible. In order for federal farm program payments to be made in a timely manner to a farmer
who has filed for bankruptcy, it is a requirement that the debtor reaffirm the contracts and loans with the
Farm Service Agency/Commodity Credit Corporation. Ifthereis any delay in reaffirming the contract(s),
the delay can sometimes make the program funds completely unavailable to the farmer. For that reason,
our office recommends that any farm debtor who has recently filed or is contemplating filing bankruptcy
should contact the local FSA/Commodity Credit Office at the time they meet with their bankruptcy
attorney to prepare their bankruptcy forms and ask the office to provide information concerning the
debtor’s farm program contracts and commodity loans and farm storage facility loans with the
FSA/Commodity Credit Corporation. Attached you will find a current list of the FSA/Commodity Credit
Offices for all of the counties in South Dakota.

Reaffirming FSA contracts in a timely manner will assist debtors in receiving post petition
payments without interruption. In many instances, debtors have entered into FSA contracts prior to the
debtors filing bankruptcy that involve post petition payments. For this reason, we consider these
contracts to be executory contracts, subject to the provisions of 11 U.S.C. § 365 and Federal Rule of
Bankruptcy Procedure 6006. In a Chapter 11, 12 or 13 case where confirmation of the plan is anticipated
before any benefits are to be paid, a reaffirmation of these contracts can be part of the debtors’ plan,
provided the contracts are clearly identified in such plan. However, please be aware that reaffirmation
of FSA contracts carries with it both the benefits and the burdens of the contracts and entitles FSA to
withhold and/or offset program funds pursuant to the contract and 7 C.F.R. Part 1403 or other applicable
regulations.
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We hope that the process of allowing you to contact the local FSA/Commodity Credit Office
directly to obtain information about a debtor’s farm program contracts, commodity loans and farm
storage facility loans will enable our clients to work more efficiently together to ensure that payments
continue to be received by eligible farmers. The permission to speak directly with FSA county
officers is limited only to obtaining factual information concerning the debtor’s farm program
information. The United States reserves the attorney/client relationship and privileges on all other
issues once litigation is contemplated.

Sincerely,

ek B L

STEVEN K. MULLINS
UNITED STATES ATTORNEY

SKM/mke
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